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6) 839 F. Supp. 1552(M. D.Fla. 1993)
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2 Sega Enterprises v. Maphia

© U2 PEEA Sega FBnteprises v. Maphia?) #al7} Utk Sega
Enterprises= HlH 2 AY A 3 AvfPAte]™ Maphia A= AR BA
°F 40078 9] 7FAAE 7H AMAAAIR EGAAT Maphia Al o] 8-A
oAl 93t Segarle] HITI L Aol AARe] YREHAL HEZEE]
Ate JS AR TAE olF s&sta, Bl AY dadk At
Aol stedo s FASAY 54 8F5S AES I dside o=

e2ws F As 7135 FA95AH. Segart= AH4le] T2 WA AA

injunction) & 3731901, olo] thshe] WAL Maphia ATl A -4 A<

dF 71 Aol ke AAE AAsEA oS WolE AT

@ Religious Technology Center v. Netcom Online Communication
Services. Inc
AAAAR LA AQw BAs] 1 FoF AT AAE o)F

W #H 2l Religious Technology Center v. Netcom Online Communication

7) 857 F. Supp. 679(N.D.Cal. 1994)



Services. Inc8 F#oltt. o] AL Erlich#l=  7l%1e]  Religious
Technology Center(°]3} ‘RTC'Z <)o tig Hl#S HHO=Z RTCY #
AIAQD L. Ron Hubbard®} A#tE2 ol gle Fuef 7|AEMEs A4

o] ZhIeh | AP AR A Bl Frko

offt
X
2
ol
20
=
s
i
[-'O
An)
N
s
[-'0
ih
>

A F+ NetcomO]Zt= QAEUY AMH|AE

A NAYAS BF F33t oHlAd F A9 = (preliminary injunction)S %
T3

a8y HYe AA, NetcomAts @A 2ZEd oo 9ty 7AAE=R
FH FAE HARE fF2Ydd AFsta O FAAA JAZ I #H AR
HAES A2"H AASE AXE X, 935 5 ARAA Sl YA o)

£ NetcomAl7} AaAgae] 942 Atz B4e 4 glokn wmol A=
NedAe] 27 F s AZAANALL SAY & F AAEA AR
T}

o) Batels AUBAL o] o] FolAA WEOHE °F4 A% (Summary

Judgement) o] th/Fo] HA d=thal AASHAH.

8) 907 F. Supp. 1361(N.D.Cal. 1995).
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%A Netcom WAL ZEoMe Ads FASIAAR, 7)o G2
23 F “AEAAE FAG &+ AVD A7 #dste] BBSS w98}
= AEUAHIEA T ARdAe] JeFES FAAeR FAUTY
I 3RS AYd gs 20 dissts H-8e =
AE UM B 2A) F Al Al Fosk it ol2fgh A2 T o] 51 1998d A
H gxE "dadyg A2 (Digital Millenium Copyright Act, ©]%
DMCA=E ¢fA)ellA A zazte] UM H A g2kl thgh A 2td e ¢
At 2ol t&3 JABHMHI A TS £2] o5 A= HeE T
Heow F&3AH

2) MEE dH-dAE 2eud A™AH
Hl=E 1998, 10. 28.%-E Al TAE "YU AAY A2ddd A
51225 Aldstol 2epel/del AAdeldd ek MulzAlgare] AT
of st BEI VEAAE A=A HAUTh o] WS Mulz=ATAE A
Aol A AaA g AFAISNFAZREH BUSSA AAANA Fo=
A EFAYE AASL FRFALZR] RS =R AT Aotk F,
il

OSPZe] thatel M= ALAYANIALS AT AP FoI o7 L

ZFHY B3 S @ Hsta o 3 mAL W] fstols §
A gy "Aledg ztolof sha, FrMHog AMulzAlF e whet

MEHoz Fateln NEH AA QAL 2Folol Fr),

0) AR LA BIzA B A Ao B FAH Sk At AAPHAT, A12A A2s
(2004 12), THERIAPHELS), 2004, 12 30, 828, WM& Aejuirhsl LeQIHIzAIAe] WA A

_11_



HHE ARl AA WS she ARSI ABAFE(olst §AA o] &bl U
g Aul2Al TS TR S Adstal I A fE 9 B APAM S o]
SAENA TR Aol et WA dEs FE 5 Sl
(B) 71EZA9] 4=&(Accommodation of Technical Measures)

OsP= A2ES 48, Bad 2oz AzAAd oste] AHEHeE RE7eE

g g3k olo] WASHA Qolok ek ol HE/NERAE ALES BAS
£ AL PASE oY A IeEAES drdt 249 AeRAgn T 5
oew, ARAAE LA LATAES FEAT A4 2(Consensus) 3}

of A AY/1ES B

==

%8 71424 Feldoln mAEA zdo ue
ol g5 uA S A ATEA 4 9 Aoleiol Bk
#9 DMCAE 08P/} A3Hoz Ale Aulsg mUeLeA) delasls

A7) 93 B s AL QikAel WAl e FAST Utk we}

it

5

(A) #743 OAY YEAD FAREY A% 2L 23R o3 s
oE Aol 4% ARE aulE A9Pel AuA g E=BoRAY 4TS

stal e Aol AYA B= Fv2M, A8, EMailols=7t FTP 22 a3

o, 2¥x=9 ¥, A|9A(2006. 10.) ppso-127, F=xAE=AEEIHERSHS], 2006. 10. 31. 1059
AGE A=A Aafoll et LA u =T A, Ahdta AAFEH =R 2000 2. 3}z
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SAHIEE AT AR AAE AT WA o] AFHT] A= Ta) 2

AMNZATATL AR 54, 98 5 ANk o] ol b) AliAtel 9@

2R Tl Bag AR o] BAlES HESHA ool st E3E e) 2HIAH|
2AZAE AAEY WS wANAe SEt & ARARl 818 FEAA

gt}

(B) A28l 7ol <jgk Z sy

) Cache)@, ol A& A7+ Fol) ThA] AMEH0lR HlolEl S 98] ALEHE )
ol Wlma o ¢A] ARAGL wala 19} e o] YA FoZ AREE 3
o)1= spAlolgtn stk oA LI MHAATAE o] &7 2HT 9l7|YE ol

B A2E A4 ARyl dAZ BAAEE F 02 olgxEe] 24T

g

o ol &4 a&Hor ALs) & 5 vk 2™ olek T2 IAH A,

AN

Aol AAAdAFN=ZA A Hdel 2HE 5 AeTt ske AL AF =9
o skth o] WolX= ol Mol oWg Fg-ol AGAAYAE T8HA &
=7t shs Ade FAFeR tAstaL itk A HAN S 2RI HI Al AL
obd A3A}ell eJste] AFE o] AU LA FALL] AJAF o] F)A] HE o] LA]
Aoz AFE At} o]E 23shs tE ABAIA $AH= AR A s
= sk ok

9 wAgAcREE e 2L 2HES AsH vk a) A w9

Agol olF 1 ARE 83T U2 oFAEL 3l ABHI JEAAe o5



o ool 7, b) ol4Atel olste] A WEeld] AFH A= 2Fo] Y& BE
olo] F3E 7hetA ¥ AYF 7, o P A= FulolRel #3fe] A5 4
AZAZL AR FHLWHCR AYE VYEF BB TREZ T A

olefof & wE A & I Ho] AlEE AEE WY ETs 2FE

M2 Atolle 2detA ofUdh d) Fal Asst ddE 54 AR(A o &

(© o189 AAlel ola Al=d Sol AFR Auol g AshP9)

1§49 Aol S5l AW Bl A4 Auet Fe AT olgASo]
LTI 2AFASZRE FPIL AFFAS o §el A¥F WipolEd] ®
Q9 iAol SJate] AFF AR 5L B 0§ 54 e ANES 244
sfol ol Awlo] SJste] FYH AN FololA AFFURCE A%, AFHA ¥
W ole el SiAksh BA glol ol§Ake] Mol SJstel AgHE Ynew @
S QT Wt I Ane) A% we 1 ARl tg BABS Sol A4 Ha
B9E TN Ao TeT 2e 2DL 59 wol LI uIA AL 1
AN AT AYORRE WAL o) SHAUZAZAAA FAB9AY =
A2 AY oinel dg A4 & A b) QNS Dale) BAS we A

de A& WEEe AA e H2EA 5o 283 2AE HE A o 254

A}
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MBI 2AFA7E AR 52 AR A= F (information location tool)E A3}
o AZES Haste Ay Halsie PAE st e 28049 A=
ol 8AE AFAIIAY A2 7= Aotk dE EY, ERlY AFEE

o8 S¥ol Rt & A we AllEVE EAstaL, ok (Yahoo)ut

qjx

tlo
it
12

Zho] 2 (Lycos) ot 2 AA ] 9] JAto|Ee] tiF AA7TS AFTTFoLEMN
Ao Be o]8AEC] 9] YAIES o] &3 ok e AXAHYAE s HE
7450 offut gho]Z 29t T AMMHIAAFAEO] ofwet 2 dlof] AUS A
AQA7Ee] EAlolth. o7]1x ] FRANET = FE(directory), A2)(index), AA|8t=
A(pointer) E= o] HEAE I (hypertext link)Z FoJs =z, HI83q ohg}

1

Al X (search engines), 52 FEAS g XE(directory listings) 55 X3t

Moz & F 3tk o] 4%, o) Hellw e S d2Hor JHFA %
U e F9 A8l niFe] A4S 5 (M9 B, b) Avls AeApt 42

Hog AT  sle Ao vHol e Wl HaAYNZ HHA BAH o]
ke

A B 7B, o) HaAFH g SAE B A FaEe AA WA=
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g Aot wEkA DMCAS A = AL 7]E9 o225 Fd2 A3
Mz dHolst7|its 7€ Hess ARIAIH A 743, d4
31§ Aeolgta & 4 Stk ol¢h & WA ez BHEg A= OSPA
P A Fojeh mpxizpA| el ouE ZpAA HJaL, w3 Ffol A

Aol o3 o dAE A7t B3 dSrbedS FoskA H

ST 2ATAE] 9t R Aurd, A¥H WALAL FHIAAL del

FAH S TRIHE ARt Sdee s Yol a7
& AN FeAe WA FouA, okee 1 FAAR THY WEL WA
How EQFomA, 1 ol9d] Y§L B Yt FAHLOZVHE LA

2R A REE Aol

AN ZATAE ARBANLY 1A FHY 5 Y\ AFHAAS A
Hafe] o8 Leely FHSHE BB ANAIANA SAstelol Bk AZBA

AGAYHIAE TAF el o AR A ARes TAHA WEL 7]
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Askedor s, of 14|

59 23 B3] HALAS

(il
jud
rlo
rfo
4
rO
X
R
[
2
o4
>
rr
ofl
:c:&_",
>
Al
Lo
)
Y
AW
ey

l
it
N

ofy
B
>
b
o
o
)

A o]z A3 Edfol Wik Hde FEFAVIAL e, E AHATL

)
ol
m

118 543kt dol Bad AuE LANHZATAZYY 5T

UNEF F(Supboenas)S TH-Hr= AHxlol thste] AL AT

N

DMCASY 4% Aol SdMulzAgAs] Qgelx Azaen 7
Aohes AFoRRE ALARNILL FARE F9ol, B 27t WY
ARAAAA, & AR BAWL] B BTt ABANE FAHEAY
oAl BAs] 1 T4 AAHel U] RS FS F U FFo|

% EARYL, 29T A 1 BAW WD ARE AAFE 59 2

Ry

DMCAd M= dd A2AFA o theh =X AIS A H 24 g2 A

AFANE HAFAL A% LANFAAL FAA A BPAHO2A
3]

3) DMCA ©|%¢] &=
@ P2P w-g#ke] A]lel #ek e
(A) A&M Records v. Napster. Inc.

P2Pel #3F 7H 2 4H Al WAH #Eolt YAHE YEHS

10) A&M Records v. Napster. Inc. 239F.3d 1004(9th Cir. 2001)
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o] ZAY =gz AAH MP3 HIdES PP WAoo g s

ol

o

& F JAEF & F= AHIZolx o]F FFste A o]Fo=A P2P
24 F stelHgl= B Fgsit). WAE o] A= Musicsharegt= AZE
doE AFstaL, o]EAEL o] AZE S TZ 1o} o]E o] 83}
P2P WAl 2 3dS wdeth old thetd A&M RecordAtE HIE$
n= o] YIZEAIES HEEAE AZAZ S #ete] 7] Ee g9
WAl of|H] & F A9 ¥ (preliminary injunction)S 413
&ttt 2000. 7. 26. A EYol H5 AWAPHAL Ans9 oulH FA
HWHS Wol=% a1, 2001, 2. 12. AWAYAHEE I =
Aoy YWAHe 7o 9 gi9AdSs BT IAHSAT dHFgAaHde ¢

A W2H ol §AEY BAE SAAFUAEY] AW ¢ EAL P3h3

rr

AP B ANDetar, FA 0§ (Fair Use)oll 3384 et Bk
o WEHE o o8AE ARANBAS AHFAAY AATTE
A o7k AAaL, 2 FaAB A FHEA VAR enz gL
oh Wk oy}, 9 FAFAR date] AHAA AAA ol AU

EHEARS gAY Y3 olgAe) 4TS FRT AUE AAE 5 I

nft
o
z
d

ABFS BAL 5+ P A6 dPonz YeANAYE HaHry B
AT olAd ARPrEAe duld FAEAL WD 49 Bee
NEHew BRET UM, v 1 FAPH

of Bl AT Best
T, WaE g olFo] vhe

11) 1] dutgamide] B4 o]F WAESS 2001. 9. 25. S AAAAEST s 2 2YE AF

S U8R ke o 15’31, Tr‘l%*iﬂ]ii A2 S ok (EotdE 2001, 9. 26.
go} A= =t dggols b el 9t iRt Eoi7t H
3o} 91312 242 Roxioel] Slate] AHATHEAL 2002, 11, 294

B
o,
N
_?L
>,
H'T
lu rr
m 2
° o
v
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(B) MGM Studios, Inc v. Grokster Ltd

PP 2d T avde 2 Be Fo mdo FPEs PP AZE
o A% - o] kel NE ALAIAAYL AGEA G FFABeA=

A At MGM Studios, Inc v. Grokster Ltd14) AFAd A+ 1 FE e} WA o)

71 F Y3 AZE ] 23992 (Morpheus), 7FAF H|H o] HlZ~A
tH(Kazaa Media Desktop) 59 #12}, w3, X3P Lo #Aslo] A=A 3] 3]

A9e A AAZTE Ao Atk 9 2TEdOEE FITHE 98 &
zZegoleks HolA WAHSG FEHL AT, HAAMNGNN 29
Aeel £ WA et FolA WA Aolge Atk WAL V)

o

A 40T FR)(AGE, P2P WAl aigh AfEA uE, Araald gAd Al Aol
AE2 2004, 3154)

12) Napsterd] e E3%Hon, 71 & A14 HYL Napster/} SRBEAIEZRE JUdE5S F
AR To] Alo|E SAGAEHIE ZAFSFY, 2001. 7. UA] Napster Alo]ES] HHE W3l A
wAPHEE W o]F Napsteri= 3pbsto] ARG AH|27F A= 91om 2002, 9. T8 o=
HHAHAHHEE P2P L nghe] AyA AR (A euitt 3 78 Abd), A- AL, A11:5(2006.
1) S AHAFAHA AT, 2006. 1. 5. 399}

13) oldz=¥f ARl vigte] oot 22 As|7E ek ‘ol d=E(Aimster) = WE 9} FABH] T2
AU S FHE F UEF e AHY AMH|2E AFshe GAdE, JAAHE wAlY Au)x
(Instant Messaging Service)& A= FA4Q1 Aolg ALlstrhd WAE 9L A fARE %
2o me} FGEh 9] odzE ARl tist 14 2 24 $EL BT o J2E S glste] 7]
429 4 iAol Ayttt AT, 53] 24 BHAME BAFE HAIg 9o
A, ARG Ao A18E el e AES A Ao 2 e 7 HQlE XX ofy
s #HX S AYIHA] =) o] ARl QoA & BAALY] A& HlwEHA o]f-E A3
Wtk M v AREgsle] 54 uk oflEl FHAQl BHoRE dnfeA AHgE 4 9l
31, EF AAR g 5HoR AMREHI gid Ho| THHUY H|Y o= ek g
A A~E|S] MH|AE o]EHoRE A EXo R ALRE JleAo] gloy dAdezE g
AR EXHoZ ARSI JYUT, AJXEAL A T Mu|2rt “AAE” AL
EXo AMEHETE o #gt olFd FAE AABIA Rt ornz ARl tis Q1o &
AstH LA E B8, 23]7 old 7|9t HTial st 7|9 AYe] Y-S GGt Egk o]}
2L Agele gx" "dug A=A e] WA (Safe Harbor Clause)?] 488 W& 4 gtk
3 AT, 2ddE], ¢ BAS B o Jwo] FHAHQ] AREo] o]Fojxof WAL E FIIA]
of #elel= FAE 7|52 AAEA G Qi) I PP AZEYAE AZshs A9 O AEA
7t ARARE e g A Ho] E wld], MAEHEAQ] KUt O F O AXEYe]o] HA AR
3ol wpet GEbAl | T Adske] wiste] wpEh HQle] E A f-5A o] H= AAA | A3t
o ofo] Wl (AHFE, P2P WAl gk AAEHA a1, ARZAT OxE WA, ARy
Ao A E2 2004. 318~3194).

14) 259 F.Supp.2d 1029(C.D.Cal. 2003)
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Sony Corp. of America v. Universal City Studios, INC. #Z0| Ueld n}
o} o] AR HHof AL&E & Ath= AE9 dnbFola FGZHQA <

A4 AA3E APl aFsE JEo FARA A4L AHvkn @

o
2
Y
e
19
Lo
A
By
S
)
2
o

a7t Aty AstdX=

Aol EAstelor s, AnEo]l YAYAE kel FA

do
2 3
=
o
oft

Arre HolA At o2 At FB FEYVAAE olHF 14 B

a4 282 IW=E FAEHAH19

15) 380 F.3d 1154(9th Cir. 2004)

16) 9 @79 ofwld] vhete] g} L ool UtkAYE, PP el g AAdA 12,
ARZA gAY A, AFUAeIAE2 2004, 317~318W). o] AL WAE wWAo] ofd
et Bl 7)23 P2P Ao #Ek Hxof dte AoA Atk ofnE 7Rt B F
Ae) welEo] OSP AYre] AP A&l Ag g Aolehy, o Bele Aule
A7t obd AZEg O] AR/MEAA] A tHE otk 2 HeA FHuEE 7S H)
o715 A, dulgk AuAte] A 91ek fAkeE A9l Al Aow Hop Ay B FHAo ulet
AZARA AL T Rolrk. G FalolN ojmat do] YIRAE S5 Rolo} 3
Ak, p2p Aol YR AushiA 1 Bl AR SIEAA2E] A sl sk A
goll H|Fo] & wjo] o]9} T AL g AoRE AzbEr

_20_



a2, 2005, 6.0 ol22 v AWHHALS “HAHA £ Ee

Ll

2437 98 e 4349 2AE Fod A4AL WS 8L

s g BHoE 4N WESE Adel WA A, A4 I

:(|>l=
OE.)‘:,"
Ao
=2
=
ol
ol
£
)
jukes
filo
s
ot
<
£
L)
]
ms)

M

13 5 FaEo] PP AZEY

o] W& (inducement theory)E AR FGol HE3k oty o]t

BEst F49 J1dFs WA WARAE FERE A3 BPIAAFFL

17) 125 S.Ct. 2764(2005)

18) AP AE v S5 felolEs A83 A&/ E Fago] wetd oA ot ‘T
Az gk A AHES fEskE e g 29 42 A, as 7€ A e
A3l Napster AHEAHES] o0 F-gataiat ahs A%E 7HAaL AL, 4 A4 a8
919 d&olut AAE 98 TR S ARG Ao] gllen, A, usd 15 AXEY
oJ5 WiEsh= AfolE FuAWE @ol TEF Foo] Folste o EE THAL Qlo] AIEY
SEEO7} He Ao oS ol ARE RS A3 H& 53 Slth

A= AdoiEd e shadlde 2] P2P W] 7=l Wl AFskA @il Sony UFHS
A= AR FomiA AZL o] 28 Eldte] Al sdd Zow Hrhta girk

o] #Ao] & F Grokster2} RIAA Ftoll 2005. 11. 7. Groksters A2l 23l HEHE
FdE AR EE HoR W = EH e ATEold] HxE FAHoR FAEH,
5,000%F 2efe] Eajujis sh71= sk sl A Hekithal drHAALE PP st wdhe] 24
AR (zgultt 3 ZHAE AL, AHAAE, A11E(2006. 1) pp34-43, FZAHYARAATL,
2006. 1. 5. 409}

19) w=rdAdg el el dis) vt 22 FrPF sk visdd o] AAEe] Baeh Al

& Molghs F7HA 8ol tigk 8 2A Sony A dig +A §lo] MR HElE FHo| &
& ol Hrhe wheltt. efu, vk 9ko R P2pr]ee] MRS Aol Rt A2 HslE &
Lol SHo| glo] Werd] RIS wjxst= Al X3, 1 x2 o] U] f-F5o] A}
SHUAM A2 Helle] Ayt veha] fivkd, ofol] digte] ml=rddi €lo] oW siAS Ul
Al BAo gk ofire] MATY yehta Sl BEgE A SHddA e EAls oldd A%

\d
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@ 0sPe] 7IYAEEAF T 3k B (Verizon Internet Service At

)

g

Verizon Internet Service AFE Est #AS EJY ALdolth vl5
HH2F] 39 3](The Recording Industry Association of America, RIAAZ <F
Aye W2 Addd sHdRel, 1 oFRE de PP ofg

Hdsw7E d¥dstal, 53 WAEGe @Y ML A AAEA &

A3)A1el Verizon S A2 DMCAY & Asle], PPl o2 &% F9o
600 StAZAES BEHHog ol g3t g AAAle g FERE Al
T8 AL AFSA ol e VerizonAls WEYJIE F3te] dA$H
S o]z AMAFE AL ofUi, DMCAYA AEAFS F7t Qe AlH|
2AFAY] W] Qe & AF Funt AFd AMH AT 3
A Gethe olfE ol& AN ¢lo RIAAE 7] 94" D.C. WA
W o] Verizond] ARAZL I W=e2 wie = AL A4
=

oh AR 9200 412% (h)dte] Edojy g

ZA37F QJIEYL ellM i3 SEM% FATF] AN 555 Pl Uire gielgs
Aolt}, w1 W AZAAELS Napster ¥4, DeCSS Tzaao] QIHAS gelgld Corely
4 5 WAdAE A% s i Aol ARk o]d gk Ade] Ao Ao FAvE Al A=
W2 W3lE 7PAYEA] 23k NapsterZ etk 2o A2 ﬂﬁ]rs“ﬂ”} !?‘TO] B

£ TEE T3 Avk Soude Ar wdEa gla, DVD #dE decryptsle ZRIAHS
AvhEA] & 4 9loH, olF o) &d) FET 4 7IVHE Wi DVDO] kAt gl
A 2A 5= ATHESA, Grokster A1 P2P 7]9] v, A|, & 5755(2005. 11.) 93-94
W, HAAH 2005. 11. 10.).

20) RIAA v. Verizon Internet Service Inc, 240 F. Supp.2d.24
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ol
-

3 DMCAS] H 2o vjFo] & wjo] ¢ 2FolX HRAFTAFE
<

v AEIEAFTAE 2R Y| EA AL Fuw

-

e XSEC T B935S VerizonAbol] AHEAFLS Wt o]o] Verizon
5 )

<dl, o] AHE & A" D.C dWgawde AUHd

@ Robert Hendrickson v. Ebay Inc

9 wele OAY Feuy AZAEY WYee) F= onst BAF
9 Ape] Ba Aol o] AFAE ‘@l (Manson) ol 2 BtulElEle) A
A4 WEYEo] FHF A AW ofwo] A FTiE o], A
o] ool Al Al A1 ThFdlE e BHBABE] ool AtolE
N fFEUde] H3 gomw o AAsY E AL EAFYLAE B
T3, olWo]Al7t ok Y £AE AskA egdrhe AL OJRE 25 A
)@ Aol AgHgel BAHAY A, Hiel oMo]Al7l DMCA
o WALAL FERALIY ARG & Fust AFAANALS 214
FAEA, AdsdTE Bad 22 ASAA, ALAYNFLLS A
g WU o] AREA ARzt Aol FAk A Just AAA

ARE ANHFET ool BstAHE A3k FIelA A 2B YA

il

= TAE AT AHES =28 =] Ut I™-H, DMCAI XM= A2

21) RIAA v. Verizon Internet Service Inc, 351 F. 3d 1229
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24e 2584 £ EAE 0sPrh ALADAAL AAARAERS o
2E guded olN elshx 2eum TS JthE BANA g
A% AR Z AFEH 2 @ o] A gloA Ame] BEAE 9 W
sAel 2Ae FEAA ZeAe W oz}, oWo]Zo] Faudl AA

A3 Al DMCAS] a7l 850 Ho A Folx A3 HRE A F3t

o 2 e 2HASIE BT8T o2 APSHAL. WAL o] HL =
of g9 pe EXwow Azt TAH ARPAMILL AMGTh
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_28_



PHAAANE FATar BASAT. ol= AR OSPe) v s HAd
Ao o]H T AT BAF st At FarstdA| Rt

Al 712 = AT

©]% Sidney Blumenthal & Jacqueline Jordan Blumenthal v. MattDrudge
America Online Inc. AFA8) A= AA Zeran AFAA AL vz A=

&
SAFAR e WA aHdE dgete Hd sfHo] Az {FA AT
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36 Media L. Rep. 1609(U. S. 7th Circuit Court of Appeals).
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Abstract

The Liability of Online Service Provider for
a third party’s tort

SONG YOUNG KYUNG
Major in Intellectual Property Right Law
The Graduate School of Law

Seoul National University

1. With the appearance of online networks like internet, the possibility and scope
of online copyright infringement, defamation, obscenity, privacy infringement
have increased sharply these days, and accordingly the need for online
copyright protection has also increased. With respect to the need for online
copyright protection, this thesis deals with the issue regarding whether
online-service provider, other than direct infringer, could be held liable for

online copyright infringement.

2. USA is the country where the most plentiful examination about this issue has
been done. US Courts, as they dealt with the related cases, have applied the
traditional copyright infringement theories, such as theories of direct
infringement, contributory infringement and vicarious infringement. The courts

held online service providers, sometimes liable and sometimes not liable,
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according to the specific factors in such cases, such as how actively online
service providers had been involved with the infringement, whether they had
been known the infringement, what sort of actions were taken against
infringement, and so forth. Therefore, case laws were not obvious enough in
suggesting clear standard about conditions of online service provider. This
urgent need of clear standard for liability led to a legislation of Digital
Millenium Copyright Act(DMCA), which was signed into the law in Oct. 1998,
containing stipulations regarding the limitation of liability of Service Provider
in section 2. In this Act, online service providers are relieved from liabilities
for copyright infringement, so long as the conditions of exemption, "safe
harbor" provisions, are met. Since many of those safe harbor provisions are
related with ensuring the copyright protection, the act is exempting online
service providers from excessive liabilities on one hand, and at the same time,
contributing practically to protecting copyrights on the other hand, both by

way of safe harbor provisons.

In regard to defamation, US Courts have applied the traditional defamation
theories, such as theories of publisher, distributor. After legislation of
Communication Decency Act and Zeran case, US Courts have thoroughly
relieved Online Service Providers from defamation liabilities. But recently US
Court in Craigslist case decided that if Online Service Providers induced tort

it may be liable.
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3. In Germany, 'Information and communications service act(Informations-und-
Kommunicationsdienste Gesetze) was legislated in July. 1997.
Section 1 of the act, titled Teleservice act(Teledienstegesetz) deals with the
conditions of liability of online service providers. Those provisions are
somewhat abstract when compared with those in DMCA, but it can be
deemed remarkable in that it was legislated even earlier than DMCA, and
that it suggested conditions of liabilities in a systematic way. This Act was

amended in 2001, and it is similar to DMCA.

In regard to Japan the Act related with a Limitation on a Service Provider’s
Compensation Liability and Disclosure of Sender’s Identity was legislated in
2001. 11. 22. and was signed into the law in 2002. 5. 27. Since this Act relieve
Service Providers which don’t know infringement from liabilities and relieve
Service Providers from liabilities so long as the conditions of exemption are

met, Service Providers can predict whether they are liable or not.

4. In Korea, Copyright Act and the Act on Promotion of Ultilization of
Information and Communication Network And Data Protection relieve Online
Service Providers from liabilities so long as the conditions of exemption are
met. But because of abstract provisions and voluntary exemption, Online

Service Providers cannot predict whether they are liable or not.
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The most important point about the liability of online service provider would
be the conditions and contents of "duty of the due care". Need of "duty of
the due care" will be dependant upon the scale of online service provider, its
commercialism and specialty, type of infringement, actual awareness of
infringement, and obviousness of infringement, contractual relationship between
concerned parties, measures taken after infringement, chilling effect on the
freedom of expressions and growth of internet that will be caused by imposing

liabilities of infringement on online service providers, and so forth.

5. Conclusively, considering the enormous size of network and great amount of

informations these days, online service provider should be held liable only in

a limited conditions.

keywords : Online Service Provider, Internet, Tort

Student Number : 2003-22003
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